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Dear Readers: 

 

In this 14
th

 edition of the TAX BULLETIN OF 

THE TAX AND FEE COURT OF THE STATE 

OF SÃO PAULO (“TIT/SP”), we will address 

a recent decision of the Superior Chamber, 

which granted a Special Appeal seeking the 

nullity of a decision rendered by the 8th 

Temporary Chamber. Such request was 

brought based on the lack of examination of 

the documents submitted by the taxpayer, 

which, although not attached to the case 

records, were in fact delivered to the 

inspection, as verified in the duly registered 

petition. 

 

Furthermore, we present our readers with a 

recent decision, in which the 14
th

 Judgment 

Chamber determined the reduction of the 

Tax Assessment Notice issued on account of 

undue credit appropriation arising from tax 

credit of fixed asset acquisition in an amount 

superior to the authorized limit of  1/48 per 

month. 

 

Enjoy your reading. 

 
 

ICMS  - Lack of Evidence Examination – 

Nullity 

 

“UNDUE CREDIT. FAILURE TO SHOW 

TAX DOCUMENTS, AS PER THE 

NOTICE AND OTHER COLLECTED 

DOCUMENTS.” 

 

This is an Administrative Proceeding arising 

from a Tax Assessment Notice issued on 

account of an undue ICMS credit and failure 

to present tax documents. 

 

What happens is that, due to theft, it was 

impossible for the assessed company to 

submit the documents requested by the Tax 

Authorities, for which reason it then 

requested an additional term in order to redo 

its bookkeeping. Upon the expiry of this 

additional term, they had not collected all 

the documents required by the tax notice, so 

the inspection work continued, resulting in 

the mentioned Tax Assessment Notice. 

 

In its defense, the assessed company then 

requested the analysis of the collected 

documents, under the claim that it had just 

managed to collect them again at that time. 

The fact is that, although it had filed the 
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registration regularly, the documents were 

never attached to the case records, and 

throughout the proceeding, this had been 

attributed to the taxpayer, until a position 

otherwise was issued by the Superior 

Chamber. 

 

The Reporting Judge's position was for not 

examining the Appeal. According to him, 

the decisions offered as paradigm were not 

meant to be analyzed. It was, however, only 

the dissenting opinion, and the majority of 

judges present in the Superior Chamber, by 

way of their opinions, ruled for the 

examination and granting of the Appeal in 

question, as follows: 

 

“ (...)By way of a petition duly filed under  

number  005911, with the Registration 

Service of the Tax and Fee Court -TIT, the 

Appellant requested the collection of books 

and documents in such an amount that it 

unconceivable that they were not noticed by 

the receiving agency   (responsible not only 

for the reception, but also for verifying and 

sending them to the receiving agency). 

It is difficult to imagine the situation in 

which the Appellant has failed to comply 

with good faith, as set forth in article 17 of 

Law no. 941/2001 (currently article 16 of 

Law no. 1.457/2009) requesting the 

collection of the documents listed in the 

petition and not attaching them to the 

request, since in this case, it would have 

acted against itself.” 

 

He also added: “(...) Within the good faith 

that is to guide the examination of the 

proceeding, I believe I should not disregard 

the possibility that, given the accumulation 

of services, the Registration Service may 

have received such books and documents, 

mentioned on sheets no. 329/330 of 

09/19/2006, filed under no. 005911, and 

failed to sent them to the receiving agency 

or that they have been lost during the 

process thereof. 

I believe that this procedural flaw, with 

impact on the proceeding, may be detected 

and clarified only within the Ordinary 

Appeal, as it was there that the evidence that 

the Appellant had collected and, as the 

records were not found, the case was ruled 

as if they had not been produced, thus the 

nullity of the appealed decision.” 

 

SOUZA, SCHNEIDER, PUGLIESE E 

SZTOKFISZ ADVOGADOS law firm is 

available to its clients should they have any 

questions concerning this judgment. 

 
 

ICMS  - fixed assets - destination 

 

“ICMS. UNDUE CREDIT. FIXED 

ASSETS. MERIT. I) ASSET ACQUIRED 

TO COMPOSE THE FIXED ASSETS 

ENACTMENT OF COMPLEMENTARY 

LAW (LC) NO. 087/96. RECORD ENTRY 

OF CREDIT ASCERTAINED AT A 

SINGLE TIME. REGULATORY 

PROHIBITION TO APPROPRIATE 

SUCH CREDITS. IN THIS CASE, AT 

THE MOMENT OF VOLUNTARY 

ASSESSMENT, MOST OF THE TAX 

CREDIT WAS ALREADY ENSURED BY 

THE LEGISLATION. PARTIALLY 

UPHELD. 

UNDUE CREDIT. DESTINATION 

MERIT. II) ENSURE THE RIGHT TO 

ICMS CREDIT ON ACQUISITION OF 

TIRES, TRACKING EQUIPMENT, IT 

EQUIPMENT, INCLUDING 

NOTEBOOKS, MONITORS, AND NO-

BREAK EQUIPMENT, WITH THE NON-

APPLICATION OF PENALTY IMPOSED 

ON SUCH, AS INDICATED BY ITS 

EFFECTIVE DESTINATION. 

PARTIALLY UPHELD. APPEAL HEARD 

AND PARTIALLY GRANTED.” 

 

This is an Administrative Proceeding arising 

from a Tax Assessment Notice, relative to 

undue ICMS credit, arising from the 
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appropriation of tax credit for the acquisition 

of fixed assets in an amount superior to the 

authorized limit of 1/48 per month. 

 

After deeming the minimum requirements of 

admissibility of the Ordinary Appeal 

sufficient and the tax infractions stated in 

the regulatory provisions of the legislation 

of the State of São Paulo to be correct, the 

reporting Judge then examined the merit. 

 

For such, he makes reference to article 179 

of Law no. 6,404/1976 (Law of 

Corporations), in order to determine the 

scope of the term “fixed assets”.  He 

concludes, by citing Bulhões Pereira, that 

this is a “subset of the assets destined to 

compose the permanent assets and services 

of the company and the maintenance of the 

activities of the business corporation”. 

 

He verified that, as of the enactment of 

Complementary Law no. 87, the right of the 

taxpayers to the credit of the tax on the 

assets intended to the fixed assets was 

recognized, stating that “by force of the non-

cumulative principle, the credits related to 

the assets composing the fixed assets may 

not be  accepted, since article 155, § 2, item 

XII, letter “c” of the Federal Constitution 

determined that it is up to complementary 

law to rule on the tax offsetting system, 

which was done, allowing the tax credit then 

charged on such assets”. Therefore, he ruled 

that the Tax Authorities' intention to reverse 

the credit of the state charged on 

transactions prior to Complementary Law 

no. 87/96 is legitimate. 

 

The amendments made by Complementary 

Law no. 102/00 determine that these tax 

credits are now to be appropriated in 

installments, at a 1:48 ratio, as of the first 

month of entry of the assets into the 

taxpayer's establishment. 

 

In this context, the opinion considers that the 

plaintiff's claim -that a single portion of the 

ICMS credit could be reduced- to have 

grounds, since at the moment of the 

voluntary assessment, most of the credit had 

already been assured. The reason for this is 

that only the assets acquired after 

December/2006 (time of voluntary 

assessment) would have installments to be 

reduced due to the failure to observe the 

monthly 1:48 factor. 

 

Furthermore, only the credits derived from 

the assets that allow for the operating 

activity of the company, that is, those 

directly relate to its target activity, can be 

appropriated. In this regard, the judge listed, 

in this particular case, the assets to be thus 

classified, partially granting the appeal 

under analysis. 

 

SOUZA, SCHNEIDER, PUGLIESE E 

SZTOKFISZ ADVOGADOS law firm is 

available to its clients should they have any 

questions concerning this judgment. 

 

 

Team responsible for the preparation of the 

Tax Bulletin of Tax and Fee Court of SP: 

 

Igor Nascimento de Souza 

(igor@ssplaw.com.br) 

 

Henrique Philip Schneider 

(philip@ssplaw.com.br) 

 

Eduardo Pugliese Pincelli 

(eduardo@ssplaw.com.br) 

 

Cassio Sztokfisz 

(cassio@ssplaw.com.br) 

 

Fernanda Donnabella Camano de Souza 

(fernanda@ssplaw.com.br) 

 

Diogo de Andrade Figueiredo 

(diogo@ssplaw.com.br) 

mailto:igor@ssplaw.com.br
mailto:eduardo@ssplaw.com.br
mailto:cassio@ssplaw.com.br
mailto:fernanda@ssplaw.com.br
mailto:diogo@ssplaw.com.br


 

 

 

 

SSP - 145949v1  

 

Bruno Baruel Rocha 

(bruno@ssplaw.com.br) 

 

Flavio Eduardo Carvalho 

(flavio@ssplaw.com.br) 

 

Vitor Martins Flores 

(vitor@ssplaw.com.br) 

 

Rafael Monteiro Barreto 

(rafael@ssplaw.com.br) 

 

Sidney Kawamura Longo 

(sidney@ssplaw.com.br) 

 

Rafael Fukuji Watanabe 

(rwatanabe@ssplaw.com.br) 

 

Leticia Brandão Tourinho Dantas 

(leticia@ssplaw.com.br) 

 

Rodrigo Tosto Lascala 

(rodrigo@ssplaw.com.br) 

 

Wilson Rodrigo Vieira da Silva 

(wilson@ssplaw.com.br) 

 

Ana Paula de Medeiros Costa 

(paula@ssplaw.com.br)  

 

Carolina Balieiro Salomão 

(carolina@ssplaw.com.br) 

 

Murilo Bunhotto Lopes 

(murilo@ssplaw.com.br) 

 

Laura Benini Candido 

(laura@ssplaw.com.br) 

 

Júlio César Soares 

(julio@ssplaw.com.br) 

 

Rua Cincinato Braga, 340 – 9º 

andar – São Paulo (SP). Phone: (55 

11) 3201-7550 

Brasília Shopping – SCN Quadra 

5, Bloco A – Torre Norte – 13º 

andar – Sala 1.316 – Brasília/DF. 

Phone: (55 61) 3252-6153 
 

 

 

 

 

 

 

mailto:bruno@ssplaw.com.br
mailto:flavio@ssplaw.com.br
mailto:vitor@ssplaw.com.br
mailto:rafael@ssplaw.com.br
mailto:sidney@ssplaw.com.br
mailto:rwatanabe@ssplaw.com.br
mailto:leticia@ssplaw.com.br
mailto:rodrigo@ssplaw.com.br
mailto:wilson@ssplaw.com.br
mailto:paula@ssplaw.com.br
mailto:carolina@ssplaw.com.br
mailto:murilo@ssplaw.com.br
mailto:laura@ssplaw.com.br
mailto:julio@ssplaw.com.br

